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Welcome to Piper Alderman’s Wills Watch which aims to provide 
accessible and informative summaries on current succession law 
and estate administration issues.

Personal liability for misconduct 
as executor 
Neil Ronald Telfer and Executor of the 
Estate of the late Lyall Tefler v Carolyn 
Telfer (No 2) [2013] NSWSC 8234

Same sex inheritance claims 
Brennan v Mansfield and Prince 
Alfred College Inc [2013] SASC 83
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Letter or Will? 
In the Estate of William Edward 
Dodds (Deceased) [2013] SASC 56

2
Interpretation as to the 
correct distribution of income 
Marks v Marks [2013] VSC 753

Court ordered Will for 
incapacitated testator 
Byrne v Rogers and another; 
Estate of Jeffrey Norman Rogers 
[2013] NSW SC 5117
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The South Australian Supreme Court was 
asked to consider whether a copy of a 
handwritten letter constituted an informal 
Will and if so whether it impliedly revoked 
the deceased’s previous Will.

The deceased died in 2011. Two 
documents were located which appeared 
to be testamentary in nature. The first 
document was an original Will which was 
signed by the deceased in 1998. Pursuant 
to the terms of the Will the deceased’s 
estate was to be divided equally between 
his three children.

The second document was a copy of a 
letter dated 2009 addressed to a law firm. 
The letter stated that “this is my last will” 
and detailed how the deceased wished 
his estate to be distributed. The letter 
left specific bequests to the deceased’s 
children.

No other documents of a testamentary 
nature were found.

The Supreme Court was asked whether the 
2009 letter met the requirements of being 
an informal Will pursuant to section 12(2) 
of the Wills Act 1936 (SA) (Act). Section 
12(2) of the Act states that a Will may be 
admitted to probate notwithstanding that it 
has not been executed in accordance with 
statutory formalities if the Court is satisfied 
that:

• the document expresses the 
testamentary intentions of the 
deceased person, and

• the deceased person intended the 
document to constitute his or her Will.

The Court considered evidence of the 
deceased’s conversations with his children. 
The deceased had communicated to his 
children on a number of occasions that he 
had made a Will in 2009 when he was in 
hospital which was located at the law firm 
to which the letter was addressed.

The first line of the 2009 letter stated “this 
is my last will”. This, accompanied by the 
discussions the deceased had in relation to 
his “will”, demonstrated that the letter did 
express testamentary intentions and that he 
did intend for the 2009 letter to be his Will. 
Accordingly, the Court was satisfied that the 
letter satisfied the requirements of section 
12(2) of the Act and was an informal Will.

However, as the original 2009 letter could 
not be located, before a grant could be 
made the Court also had to be satisfied that:

• the original letter did exist

• that the copy was an accurate and 
complete copy of the original

• that searches had been conducted to 
locate the original

• that the original letter was not 
subsequently revoked, and

• that all interested parties consented to 
the copy of the letter being admitted to 
probate.

Extensive searches were conducted 
however, the original 2009 letter was never 
located. One of the witnesses to the 2009 
letter gave evidence that the original letter 
did exist and that the copy was a true and 
accurate copy.  

Letter or Will? 
In the Estate of William Edward Dodds (Deceased) [2013] SASC 56

The deceased’s children, all being adults, 
consented to the copy of the 2009 letter 
being admitted. 

The Court considered the deceased’s 
conduct and statements made regarding 
the 2009 letter with his children and 
was satisfied that the deceased did not 
subsequently revoke the 2009 letter or 
destroy it. 

The 2009 letter did not include a 
revocation clause however the Court 
was satisfied that the letter expressed 
the deceased’s intention to revoke his 
previous Wills. 

Comment: If the deceased had sought 
legal advice and a professionally prepared 
Will, the estate would have saved 
considerable time and cost. Fortunately, 
in this circumstance there was sufficient 
evidence to satisfy the Court as to the 
deceased’s testamentary intentions. 

Whilst copies of Wills can be admitted 
to Probate, evidence must be produced 
before a copy will be accepted. Ensuring 
that your Will is stored in a safe location 
and notifying your executor of the 
location of your Will is paramount. Piper 
Alderman retain original documents 
for clients to ensure that they and their 
families have this peace of mind.
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Interpretation as to the correct distribution of 
income 
Marks v Marks [2013] VSC 75

Pursuant to the terms of the deceased’s 
Will, the balance of his estate was to be 
held on trust for the benefit of his widow 
who was to receive “so much or the 
whole of the annual income therefore as 
she in her sole discretion may require.” 
Any remaining income, not retained 
by the estate was to be divided equally 
between the children of the deceased, 
who were not the children of the widow.

The Victorian Supreme Court was asked 
to interpret the correct meaning of 
the phrase “in her sole discretion may 
require”.

The widow claimed that the interpretation 
of this clause meant that she was entitled 
to the whole of the income at any time 
and for any purpose. The widow had 
indicated that she may use some of the 
income to financially assist her own 
children.

The children of the deceased however, 
claimed that the widow was only entitled 
to the income that she needed rather than 
wanted. 

When interpreting the meaning of the 
deceased’s Will, not only must the Court 
must consider the Will as a whole but also 
the intentions of the deceased. In doing 
so the Court must consider surrounding 
circumstances. The deceased left a 
considerable estate. He had been married 
to the widow for 13 years but did not 
have children by her. The deceased was 
survived by two sons and a daughter.

In addition to his Will, the deceased left 
a number of memorandums outlining his 
thoughts and intentions regarding the 
distribution of his estate. It was clear that 
the deceased did in fact wish to provide for 
the widow and ensure that she received 
sufficient income for her needs. There was 
evidence that the deceased wished the 
widow to be in a position to continue living 
comfortably. 

Similarly, there was also evidence that 
the deceased wished his own children to 
benefit from his estate. It appeared that the 
deceased had given careful consideration as 
to the terms of his Will and had discussed 
his testamentary intentions with the widow 
and his children during his lifetime. 

After consideration of all matters and on 
interpretation of the word “require”, the 
Court held that “in her sole discretion may 
require” was not intended to mean that 
the widow was entitled to all of the income 
regardless of the widow’s need. The correct 
interpretation was to allow the widow to 
have as much of the income as she required 
to maintain her personal lifestyle and living 
expenses without exhausting all of her  
own income. The Court found that  
applying the money as extra income  
to assist her own children was not  
the intention of the deceased. 

Comment: This case reflects 
the necessity for very careful and 
particular drafting, to avoid any 
ambiguity surrounding the terms of 
the Will. 

This case also reflects the importance 
and ability of trustees and executors 
to seek advice as to the correct 
interpretation of a Will. If there is any 
ambiguity, the trustees have the right 
to seek advice from the Court to 
determine the correct interpretation 
to ensure that they are abiding by the 
terms of the trust.



Wills Watch 4 August 2013

The brother of the deceased attempted to 
admit a codicil knowing that the signature 
on the codicil was not the signature of the 
deceased. 

The codicil was found to be invalid, leaving 
the estate to be distributed in accordance 
with the deceased’s Will. However the 
Will named the same brother and the 
sister of the deceased as executors of the 
estate. The question the Supreme Court of 
New South Wales faced was whether the 
brother’s previous conduct prevented him 
acting as an executor of the estate.

The Court found that the brother’s 
misconduct in attempting to prove 
a document that he knew was not a 
testamentary document of the deceased, 
resulted in him not being a “proper 
person to be entrusted with the estate’s 
administration.” The Court held that due 
to the brother’s dishonest behaviour he 
should be passed over as acting as an 
executor of the Will. 

As a result of the deliberate misconduct 
by the brother, he caused the estate 
unnecessary delay and expense. The 
Court found that rather than the legal 
costs being paid from the proceeds of the 
estate, the brother should pay the costs 
personally. 

Personal liability for misconduct as executor  
Neil Ronald Telfer and Executor of the Estate of the late Lyall Tefler v Carolyn 

Telfer (No 2) [2013] NSWSC 823 

Comment: In previous editions 
of Wills Watch we have considered 
other cases in which the Court has 
removed an executor for misconduct 
or not acting in the best interests of the 
estate. In this case, not only was the 
brother prevented from acting as an 
executor of the estate but he was liable 
to personally pay for all legal expenses 
incurred in the proceedings.

This again highlights the important role, 
responsibilities and duties of being an 
executor. If you are appointed to be 
an executor of an estate it is important 
to seek advice to ensure that you 
are complying with your obligations 
and acting in the best interests of the 
beneficiaries of the estate at all times. 
As seen in this case, failure to comply 
with obligations and duties may result in 
an executor being personally liable. 
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Same sex inheritance claims 
Brennan v Mansfield and Prince Alfred College Inc [2013] SASC 83

Recently, on 6 June 2013 Justice Stanley 
delivered his judgment, concerning a same 
sex domestic partner claiming the benefit 
of the Inheritance (Family Provision) Act 1972 
(Inheritance Act). Mr Brennan lived with Mr 
Pfeiffer (deceased) as a couple for 26 years 
until the deceased’s death. They enjoyed 
a luxurious life together which was largely 
funded by the deceased. The deceased died 
leaving a substantial estate and in his Will left 
$100,000 to Mr Brennan together with his 
share in a house they owned as tenants in 
common. The residue of the estate, worth 
approximately $2.5m was left to Prince 
Alfred College (PAC). Mr Brennan claimed 
he was not left with adequate provision for 
his proper, maintenance, education and 
advancement in life and submitted that PAC 
had no competing moral claim upon the 
deceased’s estate. 

In order to succeed in his claim, Mr 
Brennan first needed to obtain a declaration 
pursuant to section 11B(2) of the Family 
Relationships Act 1975 (SA) (Act) that he 
was the domestic partner of the deceased. 
On behalf of PAC, Piper Alderman did not 
oppose that order as it was apparent that 
Mr Brennan and the deceased had lived 
together in a close personal relationship for 
the purposes of the Act. However, PAC did 
submit that Mr Brennan was affluent with 
total assets between $1.56 and $2.11m.  

In addition to those assets PAC submitted 
he had a substantial salary and a generous 
pension which left him free of financial 
anxiety in circumstances where he had no 
dependents. Moreover, PAC submitted 
that Mr Brennan had been placed in 
this position due to the generosity of 
the deceased over the course of the 
relationship and therefore he had no 
moral right or claim to any additional 
provision out of the deceased’s estate.

Justice Stanley made a finding that the 
provision of $100,000 in addition to the 
substantial residence would not allow Mr 
Brennan to enjoy anything approximating 
the lifestyle he and the deceased enjoyed 
together over their 26 year relationship. 
In particular, the costs of maintaining that 
property could not be met from the gift 
of $100,000. In finding that Mr Brennan 
should enjoy the security of that real 
estate as his own the Court accepted that 
he also required the means by which to 
meet its substantial costs of maintenance 
and made an award of a further $900,000, 
or a total legacy of $1m.

As the first decision of its type in South 
Australia, and one of the very few in 
Australia, the case cannot however be 
considered as anything peculiar. The 
reality in South Australia is, that provided 
that a person can establish that they live in 
a close personal relationship, that person 
is also entitled to claim the benefit of the 
Inheritance Act in circumstances where 
they claim they have been left without 
adequate provision for their maintenance, 
education or advancement in life. This has 
always been the test for heterosexual de 
facto partners as it now is for same sex 
couples. Some media commentary has 
suggested that cases of this type would 
be unnecessary if same sex marriage was 
lawful. That commentary ignores the tests 
that applies to de facto couples, be they 
same sex or not.

Given the financial facts particular to 
the case, Mr Brennan was required to 
substantiate his claim for further provision 
to the Court, PAC being unable to 
ascertain on the limited Court authorities 
available, what adequate provision might 
amount to for Mr Brennan. 
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For future applicants, this scenario may be 
influenced by the Same Sex Marriage Bill 
2013 read for the first time in the South 
Australian Parliament on 20 June 2013. 

Same Sex Marriage Bill 2013 (SA) 

This Bill was introduced into the South 
Australian Parliament by Dr Close, 
the ALP member for Port Adelaide on 
25 July 2013. The Bill introduced the 
concept of a “same sex marriage” meaning 
the lawful union of two people of the 
same sex to the exclusion of all others, 
voluntarily entered into for life provided 
those persons have attained the age of 
18 years. By section 7 of the Bill a same 
sex marriage may be solemnised by an 
authorised celebrant however section 8 
does not bind a Minister of Religion to 
solemnise a same sex marriage. A Minister 

of Religion is defined broadly in the Bill as 
a person recognised by a religious body or 
religious organisation as having authority 
to solemnise marriages in accordance with 
its rights or customs. 

Section 9 to 13 of the Bill prescribes the 
process by which a same sex marriage 
may be solemnised and is broadly similar 
to that which exists for marriages between 
a man and a woman. The Bill has been 
introduced as a concurrent power of 
the State of South Australia with the 
Commonwealth. In her second reading 
to Parliament, Dr Close said “……. the 
forensic examination of the operation of the 
Commonwealth law and this proposed law 
is not a matter for any of us in this place 

to decide conclusively. If challenged, it would 
ultimately be a question for the High Court of 
Australia”. If enacted, this Bill will remove the 
test of a “close personal relationship” for 
same sex partners if married prior to  
claiming the benefit of the Inheritance Act.  
However, it will not remove that obstacle 
for those same sex couples and heterosexual 
couples, who remain in “de facto” 
relationships or those persons who cohabit 
in close domestic relationships as defined 
pursuant to the Act.

The passage of this Bill will no doubt be 
monitored by the Federal Government. 
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Court ordered Will for incapacitated testator 
Fay Margaret Sadler v Timothy Eggmolesse [2013] QSC 40

In February 2013, the Queensland 
Supreme Court considered whether to 
create a Will on behalf of a person who 
had a significant estate as a consequence 
of a compensation payment, but lacked 
the necessary testamentary capacity to 
create a Will on their own behalf. 

Matthew Eggmolesse (Matthew), 
was born on 1 September 1987, and 
developed severe medical complications 
at birth. Consequently, he sustained a 
severe brain injury and suffered mental 
and physical impairment during his life. 
Matthew had no capacity to care for 
himself and communication was limited to 
blinking to signify his wishes. Matthew’s 
mother, Fay Sadler, was his full time carer 
and the applicant in the proceedings.

On 22 November 2002, Matthew 
received a compensation settlement of 
$1,769,684.76 arising from negligence in 
connection with his injuries. The funds 
were held by Public Trustee on behalf 
of Matthew. Public Trustee had applied 
some of the funds to purchase a property 
for Matthew and his family to reside in. 
The property and the remaining funds 
from the compensation order comprised 
the whole of Matthew’s estate.

The applicant’s marriage to Matthew’s 
father broke down and they separated 
in 1994, however their divorce was not 
made absolute until 2012. Since their 
separation, Matthew’s father had minimal 
contact with Matthew. 

Due to his injuries, Matthew was unable 
to make a Will and it was apparent to 
Justice Atkinson that he would never 
have the capacity to make a Will in the 
future. Without a Will, Matthew would 
die intestate, his mother and father equally 
receiving his estate.

In 2006, amendments were made to the 
Succession Act 1981 (Qld) (Act) allowing 
the Court the power to make a Will for a 
person lacking testamentary capacity. 

In order to make such an order, the Court 
must, amongst other things, determine 
whether the proposed Will is, or may be, 
a Will that the incapacitated person would 
make if that person had the testamentary 
capacity to do so. 

Justice Atkinson was satisfied that if Matthew 
was capable of understanding the way 
in which the applicant had devoted her 
life to him since birth, he had no doubt 
that Matthew would want her to benefit 
from his Will. Further, it was considered 
reasonable to assume that in light of the 
close relationship between Matthew and his 
brothers, if he had capacity, he would also 
bequeath some of his estate to them. 

Comment: While in most 
circumstances an individual’s lack 
of testamentary capacity prevents 
them from preparing a Will, there 
are some instances in which their 
personal circumstances do require the 
Court’s intervention. Similar statutory 
provisions exist in all Australian states 
and territories and while the key test 
for consideration may vary between 
jurisdictions, the best interests of the 
individual will always be a paramount 
consideration for the Court in addition 
to the motivations of the person seeking 
the order. This case is unique on its 
facts but does cause the editors of this 
publication to consider the ability of 
such wills to be made, in a broader 
context.

A draft will was constructed, whereby 
Matthew’s interest in the property was 
bequeathed to the applicant and the 
residue of his estate was divided between 
the applicant, as to a 50% share, and 
Matthew’s two brothers, who would 
receive a 25% share each. 
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